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Gurrent Lopics. 


T LAST the expected has happened — 

to the wigless judge of England the 

hot weather has added the coatless judge of 
the United States. On one of the recent tor- 


rid days in the State of Ohio, when the mer- | 


cury was making an ambitious effort to climb 
out of the top of the tube, when poor suffering 
human beings were fairly sizzling and boiling, 
Judge Jelke, of the Hamilton county Common 
Pleas, unable longer to endure the cooking 
process, removed his coat and sat in compara- 
tive comfort during the session of his court in 
his shirt sleeves. The Cincinnati Court Index, 
in reporting the incident, says: 


His high judicial and social standing made it | 


possible for him to introduce so marked an inno- 


vation without fear of criticism, and he did it. With | 
the convening of the court he remarked to the jury | 


that while there was no one who believed more 


firmly than he in maintaining the dignity and deco- | 
rum of the courts, yet he thought that in such | 


weather some latitude should be permitted, and if 
any of the jurors felt that they would be more com- 


fortable with their coats off, they were at liberty to | 


remove them. The jurors looked at each other and 
then at the judge, but no one moved. Wade Ellis, 
of counsel for the city, asked if the liberty offered 
to the jurors was also extended to counsel. 


Jelke replied that it was, and thereupon Mr. Ellis | 
removed his coat and, taking his seat at the attor- | 


neys’ table, looked so cool in freshly-laundered 
negligee that all in the room began to envy him. 


Then the judge himself followed suit, but without | 


laying aside with his coat any of the dignified bear- 
ing so becoming to the judicial presence. One by 
one, as the forenoon advanced, the jurors relaxed, 
and before court adjourned they were nearly all in 
their shirt sleeves. 

Vou. 62.— No. 9. 


Judge | 





Heat, like love, is a great leveler. It at- 
tacks high and low, rich and poor alike, with 
the difference, however, that the wealthy can 
hie to the coolness of the mountains, while the 
impecunious must remain and suffer in silence. 


| It speedily conquers pride of person and sta- 
tion, and is no respecter of persons or immacu- 
| late linen. 
{All communications intended for the Editor should be addressed 


We look for the speedy advent of 
the shirt-waisted judge, and while we do not 
intend to welcome the innovation with open 
arms, there is no reason that we can see why, 
in consequence of it, our liberties or the purity 


'of the judicial ermine should be thereby en- 


dangered. It’s merely a matter of taste. 


Judge B. D. Munroe, first assistant attorney- 
general, has written an opinion in reply to the 
inquiry of J. M. Chamberlain, Jr., of the Leba- 
non Leader, who asked whether Miguel Panel- 
las, a native of Porto Rico, who has resided in 
Lebanon one year, has a right to vote. Judge 
Munroe holds that Panellas is not entitled to 
vote; that, inasmuch as the treaty of peace 
with Spain provided that the question of the 
civil and political rights of Porto Ricans who 
did not become citizens of Spain within one 
year should be left to Congress to determine, 
and Congress, not having taken any action in 
the matter, Porto Ricans are still regarded as 

foreigners within the meaning of our naturali- 
zation laws. The decision is in accordance 
with the recent ruling of Judge Townsend, 
recently commented on in full in the Law 
| JOURNAL. 


The death of Chief Justice Henry Green, of 
the Pennsylvania Supreme Court, which oc- 
curred after a brief illness at the Hotel Tray- 
more, Atlantic City, whither he had gone for 
a brief respite from judicial cares, removes a 
good lawyer and an exceptionably able judge. 
| Though Chief Justice Green was approaching 


'the close of his constitutional term, he had 
not yet reached the age of seventy-two years, 
and it was popularly supposed that he had 
many years of usefulness still before him. On 
the bench he had made a most creditable 
/record, though the doubt has been expressed 
whether he was as great in the judicial office 
as he was at the bar. The late chief justice 
was born in Warren County, N. J., on August 
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29, 1828. He graduated in the class of 1846. 


of Lafayette College, and, having read law 
with Judge McCartney, was admitted to the 


bar of Northumberland county in September, | 


1849; soon after he achieved a prominent place 
in the ranks of the bar of his county and State. 
Upon the resignation of the Hon. Samuel E. 
Dimmick, he was appointed a member of the 
Constitutional Convention to fill the vacancy. 
On the 29th of September, 1879, he was ap- 
pointed by the Governor an associate justice 
of the Supreme Court, to fill the vacancy 
caused by the death of Judge Woodward. At 
the expiration of the term of the last chief 
justice, Sterrett, on January 1 of this year, 
Judge Green succeeded to the office of chief 
justice of the Supreme Court of the common- 
wealth. His term of service had been scarcely 
more than a half year, but his long experience 
on the bench of the Supreme Court was suf- 
ficient guarantee that the duties of the high 
office would be discharged with eminent satis- 
faction and conspicuous ability. Had Chief 
‘Justice Green died three weeks ago, it would 
have necessitated the election of a judge of the 
Supreme Court next November; as, however, 
his death took place within three months of 
the next general election, the vacancy, under 
the Constitution, goes over a year, and Gov. 
Stone will have the appointment of judge of 
the Supreme Court, to sit until January, 1902. 
The election, therefore, to the vacancy, will 
take place in November, 1901, which is also 
the time when Chief Justice Green’s successor 
would have been chosen had he been spared 
to live out his term. The chief justiceship 
now devolves upon Judge J. Brewster McCol- 


lum, who was elected at a comparatively re- 
cent period. The death of Silas M. Clark and 
Henry W. Williams, whose commissions bore 
date between those of Henry Green and J. 
Brewster McCollum, gives the latter their 
terms as chief justice in addition to his own, 
so that if he serves out his term he will have 
the honor of being chief justice of the Su- 
preme Court of Pennsylvania for nine years 
and a quarter, something unprecedented since 
seats on the Supreme bench have been filled 
by election. 


Another distinguished jurist also passed 
away at Atlantic City— Justice Frederick 
Smyth, of the New York Supreme Court, who 


| for many years. 


had been familiar to the bar of the metropolis 
He was born in Galway, Ire- 
land, in 1832; his father, Matthew Thomas 
Smyth, was sheriff of Galway for a number of 
years. Shortly after the death of his father, 
the future justice came to America and began 
the study of the law. He was admitted-to the 
bar in 1855 and soon after, when his preceptor, 
Mr. McKeon, was appointed United States 
district attorney, Mr. Smyth became one of his 
assistants. When his term ended he engaged 
in private practice until 1879, when he was 
appointed recorder to fill the unexpired term 
of the late John K. Hackett. In 1880 he was 
elected for the full term of fourteen years. 
He was defeated for re-election, but, in 18096, 
was elected a justice of the Supreme Court, 
holding that distinguished position at the time 
of his death. He was regarded as one of the 
ablest criminal judges in the country. Until 
1898 Judge Smyth had been a member of the 
Episcopal Church; in that year, shortly after 
the death of his wife, he became a Roman 
Catholic, which church his daughter had en- 
tered some years previous. Justice Smyth 
rendered long and able service, his firmness 
and impartiality rendering his name a terror 
to evildoers. 


In the death of Miss L. Blanch Fearing, 
which occurred recently at Eureka Springs, 
Ark., there passed away one who is said to 
have been the only blind woman lawyer in the 
world. Miss Fearing was a native of Iowa, 
and at the age of eight years, as we learn from 
the Chicago Legal News, earned some fame 
as a poetess. Four years later her poetic 
effusions, appearing regularly in the Boston 
Transcript, attracted the attention of such 
eminent judges as Dr. Oliver Wendell 
Holmes, John G. Whittier and Edmund Clar- 
ence Stedman, who wrote personal letters 
commending her work. Her first volume was 
entitled “The Sleeping World,” and immedi- 
ately after its publication the young writer 
went to Chicago and entered the Union Col- 
lege of Law as a law student, graduating with 
honor in 1890, carrying off one of the prizes 
and receiving the degree of LL. B. On June 
10, of the same year, she had the honor to be 
admitted to the Illinois bar, and from the 
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time of her admission until her death prac- 
ticed actively at the Chicago bar, a remark- 
able fact when her blindness is considered. 
The News says: “ Possessed of a keen and ana- 
lytical mind, she was slight and gentle and 
mild of voice, but in cases of interest her elo- 
quence was remarkable and almost irresistible. 
Miss Fearing was usually accompanied by her 
mother or sister, who read for her and told her 
what was in the various documents that had 
to be examined. Miss Fearing was loved and 
respected by all who knew her. Her more 
prominent literary productions were, ‘The 
City by the Lake,’ a long poem; ‘ Roberta,’ a 
novel, and ‘ The Isle of Shoals,’ an idyl.” The 
fact that a woman is able to make headway 
against the competition of the sterner sex in 
the practice of the law is remarkable enough 
in itself, but when to the disadvantages of sex 
we add total blindness, success in the profes- 
sion becomes truly remarkable. 


——_— ¢ —__-_ 


Rotes of Cases. 

Checks — Forged Indorsement — Liability. — 
In Land-Title & Trust Co. v. Northwestern Nat. 
Bank, decided by the Supreme Court of Pennsyl- 
vania in May, 1900, it appeared that A., falsely 
representing himself as B., who was the owner of 
certain land, obtained a loan on a mortgage exe- 
cuted by him in B.’s name on the land, the lender 
giving him a check therefor drawn to the order of 
B. He indorsed it, in the name of B., to defend- 
ant; and the latter indorsed it, and obtained the 
money thereof of the bank on which it was drawn. 


It was held that, it having been given tothe person | 


intended, the drawer had no claim against the 
bank, and therefore the bank had no claim against 
defendant. The court said in part: 

Generally a bank is not bound to know the sig- 
nature of the indorser of a check, and, if it pays a 
check on a forged indorsement, it can recover the 
money of the party to whom it was paid, if it pro- 
This 


is upon the principle that the indorsement of a 


ceeds promptly on discovery of the fraud. 


check is an implied warranty of the genuineness of 
But, in order that a 
bank may recover, it must appear that it has sus- 
tained a loss. 


the previous indorsements. 


If it can charge the payment to the 
account of the depositor, it has lost nothing and 
has no cause of action. The question is then the 
same, whether we consider the check as having 
been drawn by an ordinary depositor in the trust 
company, or as having been drawn, as it was, by 
the real estate department of the company, on the 
banking department. While, as between the bank 
@ 


and the trust company, a banker, the former is 
bound by its implied warranty of the indorsement, 
still there is no cause of action unless the payment 
of the check was not, as against the drawer of the 
check, a good payment. The reason of the rule 
that when a bank pays a depositor’s check on a 
forged indorsement, or a raised check, it is held 
to have paid it out of its own funds, and cannot 
charge the payment to the depositor’s account, is 
that there is an implied agreement by the bank 
with its depositor that it will not disburse the 
money standing to his credit, except on his order. 
The rule applies where a check has been lost or 
stolen and the payee’s name has afterwards been 
iorged; but it does not protect a depositor who is 
in fault, as in intrusting a check to one whom he 
has reason to suppose will make a fraudulent use 
of it, or in so carelessly filling up a check that it 
may readily be altered, or in issuing a check to a 
fictitious person. It is confined to cases in which 
the depositor has done nothing to increase the risk 
of the bank. It should not apply when the check 
is issued to one whom the drawer intends to desig- 
nate as the payee: First. Because in such a case 
the risk is not the ordinary risk assumed by the 
bank in its implied contract with its depositor, but 
a largely increased risk, as it follows that a check 
thus fraudulently obtained will be fraudulently 
The bank is deprived of the protection 
afforded by the fact that a bona fide holder of a 
check will exercise care to preserve it from loss 
of theft, which are the ordinary risks. There is 
thrown upon the bank the risk of antecedent fraud 
practiced upon the drawer of the check, of which 
it has neither knowledge nor means of knowledge. 
Secondly. Because in such a case the intention 
with which the drawer issued the check has been 
carried out. The person has been paid to whom 
he intended payment should be made. There has 
been no mistake of fact, except the mistake which 
he made when he issued the check, and the loss is 


used. 


due, not to the bank’s error in failing to carry out 
his intention, but primarily to his own error, into 
which he was led by the deception previously prac- 
ticed upon him. 

It is somewhat surprising that the question pre- 
sented by this case has not arisen more frequently. 
There are but few decisions upon it, and none in 
this State. But the which we have ex- 
pressed are in entire harmony with the principles 
which we have recognized as governing the deci- 


views 


sion of cases arising from the forgery of notes and 
checks, and involving kindred questions. Among 
the more recent of these is Iron City Bank v. Ft. 
Pitt Nat. Bank (159 Pa. St. 47, 28 Atl. 1097), in 
which the cases are reviewed by our Brother 
Mitchell, and it is said by him: “It is always a 
good defense that the loss complained of is the 
result of the complainant’s own fault or neglect; 
and it would require a statute in very explicit 
terms to do away with so universal a principle of 
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law, founded on so incontestable a principle of 
justice.” In Bank v. Vagliano (1891, App. Cas. 
107) the bank had been induced to pay by notice 
from Vagliano Bros. of the drawing and accept- 
ance of the draft, and, as the case differs from this 
in that important particular, it cannot be cited as a 
precedent. But the opinions of the lords are in- 
structive on the questions involved in this case, 
and the principles announced by them would settle 
the contention in favor of the defendant. Lord 
Selborne said: “It is not, as I understand, dis- 
puted that there might, as between banker and 
customer, be circumstances which would be an 
answer to the prima facie case that the authority 
was only to pay to the order of the person named 
as payee upon the bill, and the banker can only 
charge the customer with payments made pursu- 
ant to that authority. Negligence on the cus- 
tomer’s part might be one of those circumstances. 
The fact that there was no real payee might be 
another.” There are, however, decisions in other 
States which are directly in point. In Bank v. 
Shotwell (35 Kan. 360, 11 Atl. 141) the facts are 
almost identical with those in this case. An un- 
known person, who represented himself to be 
Guernesy, who was the owner of a quarter section 
of land, obtained from Shotwell a loan secured by 
mortgage on Guernesy’s land, and received from 
Shotwell in payment a draft drawn to the order of 
Guernesy. He indorsed Guernesy’s name on the 
draft, and sold it to the bank. In an action by 
Shotwell to recover of the bank the amount re- 
ceived by it on the draft, it was held that, although 
Shotwell was deceived in the transaction, the per- 
son with whom he dealt was the person intended 
by him as the payee of the draft, designated by the 
name he assumed in obtaining the loan, and that 
his indorsement was the indorsement of the payee 
named. It is said in the opinion: “ The vital 
point in this case is that Shotwell intended the 
draft to be sent to the party executing the notes 
and mortgage, and intended it to be paid to the 
person to whom he sent it, and whom he desig- 
nated by the name of Daniel Guernesy, because 
that was the name he assumed in executing the 
notes and mortgage; and therefore the national 
bank is protected in paying the draft to the very 
person whom Shotwell intended to designate by 
the name of Daniel Guernesy.” In Maloney v. 
Clark (6 Kan. 82) the plaintiff was induced to send 
a draft drawn to the order of his brother to a 
stranger, who in the correspondence had person- 
ated his brother. The stranger indorsed the name 
of the plaintiff's brother on the draft, and sold it 
to the defendants, who were bankers. It was held 
that under these facts the plaintiff could not re- 
coyer. In Robertson v. Coleman (141 Mass. 231, 
4 N. E. 619) a person who assumed the name of 
Barney took to Coleman, an auctioneer, a stolen 
horse and buggy, to be sold. Before selling them 
Coleman made inquiry, and received a favorable 


| 
| 
| 
| 
| 


| 








report of the standing of the real owner of the 
assumed name. After the sale he gave a check, 
drawn to the order of Barney, to the person for 
whom he sold the team, who indorsed it and 
parted with it for value. Payment of the check 
having been stopped, suit was brought by the 
holder against Coleman, and a recovery had. In 
the opinion it was said, ‘“ It is clear from the facts 
that, although the defendants may have been mis- 
taken in the sort of man the person they dealt 
with was, this person was intended by them as the 
payee of the check, designated by the name he was 
called in the transaction, and his indorsement of it 
was the indorsement of the payee of the check by 
that name.” It would follow, under this reason- 
ing, that if the check had been paid by the bank it 
would have been a good payment. In the case of 
U. S. v. National Exch. Bank (45 Fed. 163), de- 
cided by the Circuit Court of the United States for 
the Eastern District of Wisconsin, it was held that 
a bank was not liable for the payment of a check 
on a forged indorsement where the person who 
committed the forgery and received the money 
was in fact the person to whom the drawer deliv- 
ered the check, and whom he believed to be the 
payee named. Shuman had, by fraud, ‘obtained 
possession of a post-office money order drawn in 
favor of Erben, on which he forged Erben’s in- 
dorsement, and in payment of the order received 
a check from the postmaster, drawn on the bank 
defendant, to the order of Erben, on which he 
forged Erben’s indorsement, and it was paid by the 
bank. This decision, as the others cited, is put 
upon the ground that the intention of the drawer 
of the check was that it should be paid to the per- 
son to whom he delivered it. There are a number 
of other cases which more or less directly recog- 
nize the principle on which these decisions are 
based, but in which there is no direct ruling on the 
subject, and we have found none which express a 
contrary view. 
———-¢ -- 


WHAT HAVE BEEN FOUND IN LAW TO 
BE THE MOST SATISFACTORY TESTS 
TO DETERMINE WHAT CONSTITUTES 
A PARTNERSHIP AND WHY? 


By Louis Kaun. 

PARTNERSHIP may be defined as the con- 
tract relation subsisting between two or more 
competent persons who have combined their prop- 
erty, labor or skill, or some or all of them, in law- 
ful commerce or business, for their common profit. 
The grand characteristic of every partnership and 
its leading feature is, that something shall be at- 
tempted with a view to gain, and that the gain 

shall be shared by the parties to the agreement. 
Partnership is founded in contract, either ex- 
press or implied, from the acts of the parties enter- 
ing into ix. It may be formed by deed, or by 
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parol, and with or without a written agreement, | ParticrPATION IN THE PRoritTs AS SUCH AS A 


and rests on a foundation composed of three 
materials, the common law, the law merchant, and 
the Roman law. 

The moaes by which a person may become a 
partner are various, whether a partnership exists 
being a question of fact, what a partnership is a 
question of law. 


A Jotnt UNDERTAKING 
PROFIT AND Loss 
NESS CONSTITUTES 


AND COMMUNITY OF 
IN THE RESULTS OF A Busi- 
A PARTNERSHIP. 


A joint ownership of partnership funds, accord- 
ing to the intention of the parties, and an agree- 
ment, either express or implied, to participate in 
the profits and losses of the business, either rat- 
ably or in some other proportion to be fixed upon 
by the copartners, constitutes a partnership. 
(Vassar v. Camp, 14 Barb. [N. Y.] 341.) It will 
be a valid partnership notwithstanding the whole 
capital is in the first instance advanced by one 
party, if the other contributes his time and skill 
to the business, and although his proportion of 
gain and loss is to be very unequal. (3 Kent's 
Com. 25.) Where by an agreement there is to be 
a joint contribution of capital by the parties, and 
there is a joint ownership of the property and an 
agreement to share profit and loss, the parties are 
partners. (Vaider v. Hawkins, 6 So. Rep. 227; 
Righter v. Farrell, 134 Pa. St. 482.) All the au- 
thorities agree that the parties are to be held as 
partners in all cases where there is a joint owner- 
ship of property, a joint and mutual interest in 
profit and loss, each party sharing in these mutu- 
ally, and having a specific interest in the profits, 
not as compensation for services, but as an asso- 
ciate in the undertaking. 


SHARING IN THE PROFITS AND LossEs AS SUCH AS 
A TEST OF PARTNERSHIP. 


Persons engaged in any business or undertak- 
ing upon the terms of sharing the profits and 
losses are necessarily partners in the business or 
undertaking, the participation in the profits and 
losses affording the typical and most cogent test 
of the existence of an intention to form a partner- 
ship. (Galway v. Nordlinger, 4 N. Y. Suppl. 649; 
Hendy v. March, 75 Cal. 566; Smith v. Walker, 57 
Mich. 456.) It is not essential in order to con- 
stitute a partnership that the parties should equally 
share the profits and losses; it is sufficient if they 
are to share in the net profits according to their 
respective proportions. (Watson on P. c. I, pp. 
56, 57, 2d ed.; Plunkett v. Dillon, 3 Del. Ch. 406.) 
Nor is a community of interest in the capital stock 
a prerequisite to partnership, if the parties are to 
share in the loss as well as in the profit as princi- 
pals. (Henky v. Becht, 25 Minn. 212; Moore v. 
Huntington, 7 Hun, 425; Bingham v. Dana, 29 Vt. 
1; Getchell v. Foster, 106 Mass. 42; Gregory v. 
Dodge, 14 Wend. [N. Y.] 593; Dob v. Halsey, 16 
Johns. Rep. [N. Y.] 34.) 


| 
| 


TEST 
OF PARTNERSHIP. 


Early English cases laid down the broad doc- 
trine that 2 community in the profits of a business 
necessarily made a partnership. De Gray, C. J., 
laid down the proposition, by way of dictum, in 
the case of Grace v. Smith (2 Wm. Blacks. 998) 
that every man who has a share of the profits of a 
trade, ought also to bear his share of the loss, and 
if anyone takes part of the profits of a trade, he 
takes a part of that fund on which the creditor of 
the trader relies for payment. 

This dictum was adopted as the ground for 
judgment in the celebrated case of Waugh v. 
Carver (2 Hy. Blacks. 235) where it was decided 
that he who takes a moiety of all profits indefi- 
nitely shal! by operation of law be made liable to 
losses, if losses arise, upon the principle, that by 
taking a part of the profits he takes from the cred- 
itors a part of that fund which is the proper secu- 
rity for them for the payment of their debts. So it 
has been held in the early English cases that a 
partnership subsists between merchants who di- 
vide the commissions received by each other on 
the sale of goods recommended or “ influenced ” 
by the one to the other (Cheap v. Cramond, 4 B. 
& A. 663). 

So, between persons one of whom is in the posi- 
tion of a servant to the other, but is paid a share of 
the profits instead of a salary (Ex parte Digby, 
1 Deacon’s Rep. 341; Ex parte Rowland, 1 Rose, 
89); and so also between persons who agree to 
share the profits of a single isolated adventure 
(Hyhoe v. Burge, 9 C. B. 431). 

While it may be said to be true, that since the 
decision in Waugh v. Carver, and until the case of 
Cox v. Hickman came before the house of lords 
in 1860, it was considered as clearly established. 
that by the law of England all persons who shared 
in the profits of a business incurred the liabilities 
of partners therein, although no partnership be- 
tween themselves might have been contemplated, 
a distinction was drawn quite early between an 
interest in the profits themselves as profits, or a 
specific interest in the profits as principal trader, 
and the payment of a given sum of money in pro- 
portion to a given quantum of the profits, as the 
reward of and as compensation for labor and serv- 
ices. 

In Ex parte Hemper (17 Vesey, 403), decided in 
the year 1811, Lord Chancellor Eldon says: “It 
is clearly settled, though I regret it, that, if a man 
stipulates, that as a reward for his labor, he shall 
not have a specific interest in the business, but a 
given sum of money even in proportion to a given 
quantum of the profits, that will not make him a 
partner; but if he agrees for a part of the profits 
as such, giving him the right to an account, though 
having no property in the capital, he is as to third 
persons a partner; and in a question with third 
persons no stipulation can protect him from loss. 





134 


THE ALBANY LAW JOURNAL. 











The case of Pott v. Eyton (3 C. B. 31), decided in 
1846, sustains this rule. 

Early American cases, preceding in time Cox 
v. Hickman, followed the English authorities, giv- 
ing to every agreement for a division of the profits 
as such the conclusive effect of a partnership at 
least as to third persons (Wood v. Vallette, 7 O. 
St. 172; Everett v. Coe, 5 Den. 180; Noyes v. 
Cushman, 25 Vt. 390). A case upholding this rule 
to the very letter is Sheridan v. Medara (10 N. J. 
E. 469) where it was held, that a participation in 
the profits constitutes a partnership as to third 
persons, and although the business be carried on 
in the name of one alone, and neither suppose 
that they are partners, although they did not intend 
to become partners, yet the law may hold them 
liable as partners as to third persons upon an 
agreement to share in the profits. 

From a study of the early American authorities, 
it is clear that a party may stipulate for a compen- 
sation proportionate to the profits of a particular 
trade or business, and not be a partner as to third 
persons; but if he stipulates for an interest in the 
profits of a business as such, which would entitle 
him to an account as a partner, then he is liable 
to third persons as a partner. The compensation 
of a servant or other employe, for personal serv- 
ices, may be regulated by the profits of a business, 
without making him a partner (Vanderburg v. 
Hull, 20 Wend. 70; Burkle v. Eckart, 1 Denio, 
341); so also where land or other property is 
leased to another for a particular business, the rent 
may be stipulated to be paid proportionately to 
the profits. without subjecting the person receiv- 
ing such rent to the liabilities of a partner (3 
Kent’s Com. 34; Perrine v. Hankinson, 6 Halst. 
181). 

The reason for this distinction is this: where the 
stipulation is for a compensation proportioned to 
the profits without having a specific lien for such 
profits to the exclusion of other creditors, it is for 
the interest of the creditors that the party should 
be compensated in that way, instead of receiving 
a fixed compensation, whether the business pro- 
duces profit or otherwise. On the other hand, if 
the stipulation is for an interest in the profits of a 
business, which would entitle the party to an ac- 
count and give him a specific lien or preference 
in payment over other creditors, and the full bene- 
fit of the increased profits of the business, without 
any corresponding risk in case of loss, it would 
operate unjustly as to other creditors. Hence it 
is right in principle, that the party should be held 
liable to third persons as a partner in the latter 
case, but not in the first. 

Such was the state of the law, both in England 
as well as in this country, when, in the year 1860, 
the case of Cox v. Hickman (8 H. L. C. 268) came 
before the house af lords, and that tribunal, in 
effect, decided that persons who share the profits 
of a business do not incur the liabilities of part- 
ners unless the business is carried on by them- 





selves personally or by others as their real or 
ostensible agents. 

The question in Cox v. Hickman was substan- 
tially whether the scheduled creditors to a deed 
of arrangement, who were to be paid their debts 
out of the profits of their debtor’s business, were 
liable to debts contracted by the trustees in carry- 
ing on that business pursuant to the deed; and it 
was ultimately decided that they were not. 

The lords were almost unanimous in treating the 
matter before them as a mere question of agency, 
and in holding that the circumstance that the prof- 
its of the business were to be shared by the sched- 
uled creditors was by no means sufficient to show 
that the trustees were their agents and authorized 
to act as such in their behalf. 

The follcwing extract from the opinion of Lord 
Cranworth will illustrate the trend of thought and 
the reasoning employed in arriving at the before- 
mentioned decision: “It is often said that the 
test, or one of the tests, whether a person, not 
ostensibly a partner, is nevertheless, in contem- 
plation of law, a partner, is, whether he is entitled 
to participate in the profits. This, no doubt, is in 
general a sufficient accurate test; for a right to 
participate in profits affords cogent, often conclu- 
sive evidence, that the trade in which the profits 
have been made was carried on in part for or in 
behalf of the person setting up such claim. But 
the real ground of liability is, that the trade has 
been carried on by persons acting on his behalf. 
When that is the case, he is liable to the trade 
ebligations, and entitled to its profits, or to a share 
of them. It is not strictly correct to say that his 
right to share in the profits makes him liable to the 
debts of the trade. The correct mode of stating 
the proposition is to say, that the same thing, 
which entitles him to the one, makes him liable to 
the other, namely, the fact that the trade has been 
carried on in his behalf, i. e., that he stood in the 
relation of principal towards the person acting 
ostensibly as traders, by whom the liabilities have 
been incurred, and under whose management the 
profits have been made.” 

Lord Chief Justice Pollock, delivering his opin- 
ion in the case, says that the intention of the par- 
ties should govern the case, and quotes, as clearly 
expressing his views, Story on Partnership, ch. 4, 
sec. 40, “In short the true rule ex @quo et bono 
would seem to be that the agreement and intention 
of the parties should govern all the cases, if they 
intended ¢@ partnership in the capital stock, in the 
profits, or in both; then that the same rule should 
apply in favor of third persons, even if the agree- 
ment were unknown to them; and on the other 
hand, if no such partnership were intended be- 
tween the parties, then that there should be none 
as to third persons, unless where the parties had 
held themselves out as partners to the public or 
their conduct operated as fraud or deceit upon 
third perscens. 

The effect of this decision in the house of lords, 
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while not professing to overrule previous authori- 
ties, has unquestionably been to put a great branch 
of the partnership law in England and many of 
the American States on a substantially new foot- 
ing. It is at once the end of the old theory of 
partnership in England, and the starting point of 
a new doctrine. It put an end to the theory 
theretofore regarded as fundamental, that partici- 
pation in the profits of a business as such is con- 
clusive of a partnership. 

The decision in Cox v. Hickman has been forti- 
fied in England by legislation, known as Bovill’s 
Act, 28 and 29 Vict. ch. 86. 

In examining the later English authorities on 
this subject, following in point of time Cox v. 
Hickman, we find the principle underlying them 
all and the basis of reasoning employed in decid- 
ing the cases to be this, that, inasmuch as the fact 
of partnership inter esse, as well as the rights, 
duties and obligations of partners arises wholly 
from the terms of the contract, the same rule 
should prevail as to third persons and creditors, 
except where the persons concerned have held 
themselves out as partners, have acted ostensibly 
as interested in the business as if they were part- 
ners in it, and have so conducted themselves as to 
lead people to suppose that they were willing to be 
regarded by them as if they were partners in fact 
(Holme v Hammond, L. R. 7 Ex. 218; Mallroo, 
March & Co. v. Court of Wards, L. R. 4 P. C. 
419). 

In a recent case in the chancery division, the 
justices are unanimous in holding that participa- 
tion in profits, although strong evidence, is not 
conclusive evidence of partnership. The question 
of partnership must be decided by the intention of 
the parties. to be ascertained from the contents of 
the written instrument, if any, and the conduct of 
tfhe parties (Badeley v. Consolidated Bank, 38 Ch. 
Div. 238). 

Previous to the decision in Cox v. Hickman, 
the English rule, as laid down in Waugh v. Carver, 
was followed in this country; subsequent to the 
former decision, a great many American authori- 
ties adopted Cox v. Hickman as a precedent, and 
though not assuming in terms to overrule the 
earlier cases, have held that a person not actually 
engaged in the business as a principal, and not 
holding himself out as a partner cannot be held 
as such, unless by virtue of some contract, express 
or implied on his part, in legal effect, creating as 
between him and the person actually carrying on 
the business the relation of principal and agent; 
and that participation in the profits of a business, 
though cogent evidence of a partnership, is not 
necessarily decisive of the question. The evidence 
must show that the persons taking the profits 
shared them as principals in a joint business, in 
which each has an express or implied authority 
to bind the other (Wild v. Davenport, 48 N. J. L. 
129; Harvey v. Childs, 28 O. St. 319; Davis v. Pat- 
rick, 122 U. S. 138, 151; Eastman v. Clark, 53 N. H. 








276; Seabury v. Bolles, 51 N. J. L. 103; Boston 
Smelting Co. v. Smith, 13 R. I. 27; Friedlander v. 
Hillcoat, 14 S. W. R. 786). 

Judge Cooley, delivering the opinion in Beecher 
v. Bush (45 Mich. 188), after citing various au- 


.thorities, and stamping with his approval the rule 


laid down in Cox v. Hickman, proceeds to say: 
“It is needless to cite other cases. They cannot 
all be reconciled, but enough are cited to show 
that in so far as the nation ever took hold of the 
judicial mind, that the question of partnership was 
to be settled by arbitrary tests it was erroneous 
and mischievous, and the proper correction has 
been applied. Except where one allows the public 
or individual dealers to be deceived by the appear- 
ance of partnership where none exists, he is never 
to be charged as a partner unless by contract and 
with intent he has formed a relation in which the 
elements of partnership are to be found.” 

Though it is true that the majority of our States 
have followed Cox v. Hickman, some of them, 
and foremost among these the States of New 
York and Pennsylvania, have refused to tollow 
Cox v. Hickman, and still adhere to the rule of 
Waugh v. Carver, that one who is interested in 
the profits of a business as profits, is a partner as 
to third persons, no matter what be the intention 
of the parties, and although the contract of part- 
nership contains express provisions repudiating 
such a relation (Manhattan Brass Co. v. Sears, 45 
N. Y. 707, McDonnell v. The Battle House Co., 
67 Ala. 91; Edwards v. Tracy, 62 Pa. St." 374, 
affirmed in Caldwell v. Miller, 127 Pa. St. 442). 

The courts of these States fully recognize the 
exceptions established to this general rule, e. g., 
where an agent, servant, factor, or broker, or em- 
ploye, with no interest in the capital or business, 
is to be remunerated for his services by a com- 
pensation from the profits or by a compensation 
measured by the profits; or where the reimburse- 
ment of seamen or whaling or other like voyages 
for their time and labor is to finally depend upon 
the result of the whole voyage; or where tenants 
of land or a ferry, or an inn, are to share with the 
owners in results, as a means of compensation for 
their labor and services. It has also been held in 
New York that a person who has no interest in the 
business of a firm or in the capital invested, save 
that he is to receive a share of the profits as a 
compensation for money loaned for the benefit of 
the business is not a partner, and cannot be held 
liable as such by a creditor of the firm (Richard- 
son v. Hughitt, 76 N. Y. 55). When the agree- 
ment extends beyond this and provides for a pro- 
prietary interest in the profits as a compensation 
for money advanced and time and services be- 
stowed as a principal in its prosecution, the courts 
of New York will still require such party to be 
held as a partner (Leggett v. Hyde, 58 N. Y. 272; 
Hackett v. Stanley, 115 N. Y. 625). 

The argument of the New York courts in adher- 
ing to the rule laid down in Waugh v. Carver is, 
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that there can be no injustice in imposing upon 
those who contract to receive the fruits of an ad- 
venture, a liability for credits contracted in its aid, 
and which are essential to its successful conduct 
and prosecution. 

The liability does not, and ought not, to depend 
upon the intention of the parties in making their 
contract to shield themselves from liability; but 
upon the ground that it is against public policy to 
permit persons to prosecute an enterprise which, 
however successful it may for a time appear to be, 
is sure in the end to result in advantage to its 
secret promoters alone, and the ruin and disaster 
of its creditors and others connected with it. Ex- 
pected profits being the motive which induces the 
prosecution of all commercial business enterprises, 
their accumulation and retention in business is 
essential to their success; and if persons are per- 
mitted by secret agreement to appropriate them to 
their own use and throw the liabilities incurred in 
producing them upon those who receive only a 
portion of the benefits, not only is a door opened 
to the perpetration of frauds, but such frauds are 
rendered inevitable. 


Hotpinc Out as PARTNER AS PROOF OF THE 
PARTNERSHIP RELATION. 


The rule is well settled by numerous adjudica- 
tions, that one who holds himself out to the world 
as a partner, and thereby obtains credit himself, or 
gives credit to the firm will be held responsible as 
suclf though in fact he is not a partner (Benedict v. 
Davis, 2 McLean [U. S.] 347; Carmichael v. Grier, 
55 Ga. 116; Daly v. Coons, 64 Ind. 545; Hancock 
v. Hintrager, 60 Iowa, 374; Rice v. Barrett, 116 
Mass. 312). This doctrine is nothing more than 
an illustration of the general principle of estoppel 
in pais. It is, therefore, wholly immaterial whether 
the person holding himself out as partner does or 
does not share the profits or losses. Nay more, 
even if it be known that he does not share either, 
still he may be liable. For although a person who 
lands his name may stipulate for an indemnity from 
those who use it, it by no means follows that he 
ought not to be liable to third parties merely be- 
cause they are aware of such stipulation. His name 
does not induce credit the less on account of his 
right to be indemnified by others against any loss 
falling in the first instance on himself, and although 
in the case supposed, he cannot be believed to be a 
partner, the lending of his name does justify the 
belief that he is willing to be responsible to those 
who may be willing to trust to him for payment. 

The principle upon which a liability as a partner 
is fastened upon one who is in fact not a partner, 
being analogous to that of an estoppel im pais, it 
follows that where one is not misled to his preju- 
dice, either positively or tacitly, by the party whom 
he seeks to hold liable, there can be no such es- 
toppel. The mere act of holding out does not 
make the party held out, in fact, a partner nor 
render him liable as such, except as to those who 


| 








are thereby led to believe he is a partner, and 
who give credit to the supposed firm upon such 
belief. If the creditors be ignorant of the holding 
out, the principle of estoppel does not apply, an 
the party held out is not a partner as respects 
such creditor (Thompson v. First National Bank, 
111 U. S. 529). 

The person sought to be charged as a partner, 
on this ground of estoppel, must be shown to have 
done something calculated to create a belief in a 
reasonable and fair mind that he was a partner, 
and to have misled the plaintiff. This holding out 
may be by words spoken or written, or by conduct 
leading to the belief that a partnership exists. In 
order to fix upon a person liability as a partner on 
the general ground that he has been held out as 
such, two things must occur: first, the alleged act 
of holding out must have been done by him or 
with his consent; and, second, it must have been 
known to the person seeking to avail himself of it 
before dealing with the alleged partner (Deni- 
thorne v. Hook, 112 Pa. St. 240). 


INTENTION A TEST OF PARTNERSHIP. 


In determining whether a partnership exists, as 
between the parties themselves, or in controver- 
sies not involving the rights of third parties who 
have dealt with them as partners, the intention of 
the parties is the single question for consideration; 
and when the contract is in writing, the intention 
must be collected from its words, aided, if there 
be ambiguity in its terms, by resort to the circum- 
stances under which it was made, the relative situ- 
ation of the parties, the occasion giving rise to 
the contract, and the objects and purposes to be 
accomplished (Tayloe v. Bush, 75 Ala. 432). This 
does not mean that parties having formed their 
relationship are permitted to call it a partnership 
or otherwise at will; but that whether the parties 
formed the associated body which the law regards 
as a partnership depends upon whether they in- 
tended to form such a body. If they did so intend, 
they are partners, though they were.ignorant of 
the legal nature of their relation, and even though 
they may have expressly provided that they should 
not become partners (Corey v. Cadwell, 86 Mich. 
570); and conversely, though they have declared 
themselves to be partners, if the relationship es- 
tablished was not one of partnership, the parties 
will not be regarded by the law as partners (Oliver 
v. Gray, 4 Ark. 425). 

In conclusion, I may say, the question, whether 
a partnership does or does not subsist between 
any particular persons, is a mixed question of law 
and fact, and not a mere question of fact (First 
National Bank v. Freeman, 47 Mich. 408; But'er 
v. Finck, 10 N. Y. Weekly Dig. 163; Ridenour v. 
Mayo, 49 O. St. 9). 

Whether particular persons have entered into a 
partnership together, is indeed, when abstractly 
put, a question of mere fact; and if the affirmative 
of such question turns upon the execution or non- 
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execution of a deed or agreement, or upon the 
balance of contradictory proof as to acts done by 
the parties which show them to be partners, the 
question remains one of mere fact throughout the 
whole investigation. But if, instead of such direct 
testimony upon‘a question, simple enough in itself, 
the evidence of the partnership consists of printed 
or written documents, such as advertisements, and 
resolutions; of acts done, not by the parties them- 
selves, but by others, who, it is contended, had 
authority to bind them; or of deeds executed, not 
by all, but some only of the parties, the question, 
whether these parties did enter into a partnership 
or not, no longer depends upon the investigation 
of single facts upon which the jury can be leit to 
their own discretion, but they must take from the 
judge, the legal results of the documents and the 
legal consequences of those various facts, and be 
governed by his own opinion upon the law, where 
the facts in themselves are not in dispute. 
New York, May, 1900. 


———_+——_ 


TRUSTS—PRACTICAL OPERATION OF THE 
REMEDY ADOPTED BY TEXAS. 


HE amount of discussion and divergence of 
opinion expressed in recent magazine publica- 
tions, more than any complication of legal prin- 
ciples involved, induces us to review the recent 
decision of the federal Supreme Court in the case 
of Waters-Pierce Oil Co. v. State of Texas (20 
Sup. Ct. Rep. 518), in which proceeding the de- 
fendant company has been forbidden doing busi- 
ness in the State of Texas, being held to have vio- 
lated certain provisions of the Texas anti-trust 
law, and thereby having forfeited its license. The 
principles of law announced are extremely im- 
portant, though they seem quite well settled. 

The usual law exists in Texas (Acts of 1889, p. 
87), where by a foreign corporation, upon filing a 
certified copy of its articles of incorporation with 
the secretary of State, secures a license to do busi- 
ness in the State. The Waters-Pierce Oil Co., 
complying with these provisions, obtained such a 
license for a period of ten years, and engaged in 
active business. Subsequent to the issuance of 
this license an anti-trust law was passed, and this 
proceeding was brought against the plaintiff in 
error, alleging a violation of this law, and praying 
that its license be revoked. 

It is clear, construing the statute according to 
the interpretation given it by the Texas courts, 
that no question of interstate commerce is in- 
volved; commerce consisting in the transportation 
of commodities, and not in their sale. Ex parte 
Kochlier, 30 Fed. Rep. 869. And as the construc- 
tion placed upon a State statute by the courts of 
the State is held in the present case not open to 
review by the federal courts, inquiry into the inter- 
pretation of the statute, its construction and the 
question of interstate commerce are summarily 
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disposed. of (Tullis v. L. E. & W. R. R. Co., 275 
U. S. 348; R. R. v. Paul, 173 U. S. 404). 

The really serious question involved is this: 
“Can a State license a foreign corporation to do 
business within its limits, and after money, time 


| and labor are expended by the company, in good 


faith, pass such legislation, after the granting of 
the license, as will produce such a result as that 
involved in the present case? The consideration 
of this proposition is not indispensable to a review 
of the case, as at the time the license was issued 
to the Waters-Pierce Oil Co. an anti-trust law ex- 
isted, which was much violated by the company as 
the one subsequently passed was; but we consider 
the question, for the reason that it has been so 
persistently discussed in connection with the pres- 
ent case. A license issued to a foreign corpora- 
tion for valuable consideration, even though con- 
strued as a contract, is always subject to such 
reasonable violation, at the hands of the State, as 


a proper exercise of the police power may effect 


(Metropolitan Board of Excise v. Barrie, 34 N. 
Y. 657; Stone v. Mississippi, 101 U. S. 814). A 
State cannot by any grant estop itself from a free 


| and unrestricted exercise of its police power (Beer 


Co. v. Mass., 97 U. S. 25), and the passage of an 
anti-trust law is held to be such an exercise of this 
power (Munn et al. v. State of IIl., 94 U. S. 77). 
Hence the passage of an anti-trust law affecting 
the rights held by a foreign corporation under a 
license previously granted is valid. 

And further, the law seems clear to the effect 
that the word citizen, as used in the Federal Con- 
stitution, sec. 2, art. IV, and in the XIV amend- 
ment, does not apply to corporations, hence the 
plea respecting equal privileges and immunities is 
of no avail (Paul v. Virginia, 8 Wall. 168; Pembina 
Co. v. Pennsylvania, 125 U. S. 181). The great 
questions involved in this case are comparatively 
free from controversy among the authorities. The 
surprise manifested in current publications at the 
decision arises chiefly for the reason that exactly 
such facts have not occurred before to which our 
supreme tribunal could apply the well-established 
rules of law. — Yale Law Journal. 


a 


'THE RELATION OF THE CONSTITUTION 


AND LAWS OF THE UNITED STATES TO 
TERRITORY ACQUIRED BY TREATY OR 
BY CONQUEST. 


W HETHER the Federal government had, un- 


der the Constitution, power to acquire new 
territory by any means was regarded as a doubtful 
point at the time of the Louisiana purchase and 
for some time afterwards. 

That question was set at rest by the decision of 
the Supreme Court of the United States in Canter 
v. American Insurance Company (1 Peters, 542). 
The opinion of the court was delivered by Chief 
Justice Marshall. Among other things he says: 
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“The course which the argument has taken will | 
require that the court should take into view the 
relation in which Florida stands to the United 
States. The Constitution confers absolutely on the 
government of the Union the power of making war 
and of making treaties; consequently that govern- 
ment possesses the power of acquiring territory 
either by conquest or by treaty.” 

It is said by Chief Justice Marshall, in Gibbons v. 
Ogden (9 Wheaton, 1), that in respect to the powers 
of the government, 

“The Constitution is one of enumeration, not of 
definition.” 





He rejects the theory of strict construction so | 
much pressed in that case, and holds that an enu- | 
merated power carries along with it all the means 
needful to its execution; and that it is for congress 
to determine what means are appropriate (see also 
Cooley’s Principles of the Constitution, pp. 17, 31; 
Tennessee v. Davis, 100 U. S. 257; Texas v. White, 
7 Wall. 700; Legal Tender Cases, 12 Wall. 554; Von 
Holst Constitutional Law, pp. 54, 116). | 

If the end is constitutional, congress has free | 
choice of any and all means which, in the nature of | 
things, correspond to the end to be reached, so far | 
as their use is not forbidden by the Constitution. 
Whether they are proper, congress alone is to} 
judge. This is a question, not of law, but of poli- 
tics (Von Holst Const. Law, 54; Martin v. Hunter, 
1 Wheat. 304). Within its constitutional orbit the 
government is possessed of “ supreme, absolute and 
uncontrollable power ” (Cooley’s Prin. p. 20). 


Congress has power: 


“To declare war, to grant letters of marque and 
reprisal, and make rules concerning captures on 
land and water.” 

The president is commander-in-chief. He has 
power to make treaties, with the concurrence of the 
senate. These powers are unqualified by any re- 
striction in the Constitution whatever. 

“When war exists the government possesses and 
may exercise all those extreme powers which any 
sovereignty can wield under the rules of war rec- 
ognized by the civilized world, and among these is 
the power to acquire territory either by conquest or 
by treaty ” (Cooley’s Prin. of Const. 89). 

The exercise of these general powers is to a cer- 
tain. extent controlled and governed by rules of 
international law. 

“As soon as a nation has assumed the obligations 
of international law they become a portion of the 
law of the land to govern the decisions of courts, 
the conduct of rulers, and that of the people” 
(Woolsey’s International Law, sec. 29). 

In the further examination of the subject under 
consideration we have then to consult international 
law to ascertain the legal incidents of a state of war 
so far as they are relevant to the present inquiry. 
The occupation of the enemy’s territory subjects 
that territory and its inhabitants for a time being 
to military government. Military government is 





the will of the commander, in practice restrained, 
however, by certain general principles of interna- 
tional law, which in modern times are seldom vio- 
lated. Municipal law is displaced only so far as 
needful. There is simply a change of sovereignty. 

Thus Chief Justice Marshall says, in American 
Insurance Company v. Canter, above: 


“The usage of the world is, if a nation be not 
entirely subdued, to consider the holding of con- 
quered territory as a mere military occupation, 
until its fate shall be determined at the treaty of 
peace. If it be ceded by the treaty, the acquisition 
is confirmed, and the ceded territory becomes a 
part of the nation to which it is annexed; either on 
the terms stipulated in the treaty of cession, or on 
such as its new master shall impose. On such 
transfer of territory it has never been held that the 
relations of the inhabitants with each other undergo 
any change. Their relations with their former 
sovereign are dissolved, and new relations are cre- 
ated between them and the government which has 
acquired their territory. The same act which trans- 
fers their country transfers the allegiance of those 
who remain in it; and the law which may be de- 
nominated political is necessarily changed, although 
that which regulates the intercourse and general 
conduct of individuals, remains in force, until al- 
tered by the newly-created power of the State” 
(1 Peters, 541). 

Whatever the conquering government does in the 
legitimate exercise of political power is valid, and 
binds the original sovereign when restored to pos- 
session and power (Woolsey, sec. 145; Dana's 
Wheaton, sec. 347, page 434, note U. S. v. Rice; 
The Castine Case, 4 Wheat. 249; Fleming v. Page, 
9 Howard, 663; Cross v. Harrison, 16 Howard, 164). 

Under the British system, conquered or ceded ter- 
ritory becomes ipso facto a part of the king’s do- 
minion. But the inhabitants, however, do not be- 
come citizens of Great Britain, nor does its laws 
extend to them by the mere fact of the new political 
relation (Dana’s Wheaton, p. 437, note). 

Under our Constitution it is different. Such ter- 
ritory does not become a part of the Union except 
by legislation. This will be best explained in the 
language of the Supreme Court of the United States 
in Fleming v. Page (9 Howard, 603). During our 
occupation of Tampico in the Mexican war duties 
continued to be levied upon imports from that place 
under our revenue laws as upon importations from 
a foreign port. The question was as to the legality 
of the exaction. 

The court said: 


“Tt is true that when Tampico had been cap- 
tured and the State of Tamaulipas subjugated, other 
nations were bound to regard the country while 
our possession continued as the territory of the 
United States and to respect it as such. for, by 
the laws and usages of nations, conquest is a valid 
title, while the victor maintains the exclusive pos- 
session of the conquered territory. The citizens of 
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no other nations therefore had a right to enter it 
without the permission of the American authorities, 
nor to hold intercourse with its inhabitants, nor 
to trade with them. As regarded all other nations, 
it was a part of the United States and belonged to 
them as exclusively as the territory included in our 
established boundaries. But yet it was not a part 
of the Union. For every nation which acquires ter- 
ritory by treaty or by conquest holds it according 
to its own institutions and laws.” 





Halleck sums up the matter in the following 
words: 

“As the institutions and laws of the United 
States do not extend beyond the limits before as- 
signed them by the legislative power, the inhabi- 
tants of a conquered territory, during its military 
occupation by the United States, can claim none of 
the rights and privileges established by such laws. 
And even where these institutions and laws are 
adopted by the government of military occupation 
the rights which they confer upon the inhabitants 
of the conquered territory do not extend to any 
of the States or territories of the United States. 
The conquered territory is under the sovereignty 
and authority of the Union, but it is not a part of 
the Union, nor does it cease to be a foreign country 
or its inhabitants cease to be aliens in the sense in 
which these words are used in our laws. They 
are to be governed by martial law as regulated and 
limited by public law” (Halleck’s Interna. Law, 
785). 

The conclusion then, so far, is that the mere fact 
of complete conquest or cession does not make the 
territory acquired a part of the Union, and that if 
the Constitution and laws of the United States do 
not ex proprio vigore extend to such territory. 

What, then, is the political and judicial status 
of such territory in the absence of any legislation 
by congress? 


This will be determined by the president in the | 
exercise of the executive powers of commander-in- | 


chief. Neither the Constitution nor any statute 
defines those powers. They are to be looked for in 
public law. 
government is established. In practice existing 
municipal law is disturbed as little as possible, 
though the power to extirpate it altogether is un- 
doubted. Such changes and additions are made as 
the circumstances appear to require. Speaking 
generally, military law is the will of the commander 
(Lawrence’s Wheaton Interna. Law, pp. 103, 513, 
notes). 


General Kearney, while in military command in| 


New Mexico in 1846, established a provisional gov- 
ernment, judicial courts, and a complete code of 
civil and criminal law. 
were examined and sustained in Leitensdorfer v. 
Webb (20 How. 176). 

General Butler, while in command at New Or- 
leans, in like manner, established a provisional 
government, set up judicial courts, and defined their 








XUM 


In the first place, a provisional military | 


His acts in the premises | 


jurisdiction. The legal validity of this government 


and the jurisdiction of the courts, so created, came 
under examination in Merchants’ Bank v. Union 
Bank (22 Wall. 276). His proceedings were declared 
to be lawful and valid. 

The question also came under review in Cross v. 
Harrison (16 How. 191). It was an action to re- 
cover duties levied upon an importation from Cali- 
fornia before its annexation, and it was decided the 
Same way. 

The court said: 


“The government, of which Colonel Mason was 
the executive, had its origin in the lawful exercise 
of a belligerent right over a conquered territory. 
It had been instituted during the war by the com- 
mand of the President of the United States. It was 
the government when the territory was ceded as a 
conquest, and it did not cease, as a matter of 
course, Or as a necessary consequence of the res- 
toration of peace. The president might have dis- 
solved it by withdrawing the army and navy offi- 
cers who administered it, but he did not do so. 
Congress could have put an end to it, but that was 
not done. The right inference from the inaction of 
both is, that it was meant to be continued until it 
had been legislatively changed. No presumption 
of contrary intention can be made.” 


In legislating for territory acquired by war or 
treaty, congress has a completely free hand. The 
constitutional provision is in these words: 

“Congress shall have power to dispose of and 
make all needful rules and regulations respecting 
the territory, or other property, of the United 
States ” (Article IV). 

In the case of Dred Scott v. Sandford (19 How. 
393), it was held (obiter) by a majority of the court 
| that the above provision was limited to territory be- 
longing to the United States when the Constitution 
was adopted. But the effect of this ruling was im- 
| mediately nullified by a comprehensive admission. 

After quoting the following sentence from the 
opinion in American Insurance Company vy. Canter 
| (supra), where it is said: 


“Perhaps the power of governing a territory 
belonging to the United States, which has not, by 
| becoming a State, acquired the means of self- 
government, may result necessarily from the facts 
| that it is not within the jurisdiction of any particu- 
| lar State, and is within the power and jurisdiction 
| of the United States. The right to govern may be 
the inevitable consequence of the right to acquire 
territory. Whichever may be the source from 
which the power is derived, the possession of it is 
| unquestionable,” 


Chief Justice Taney says: 


“Tt is thus clear from the whole opinion on this 
point that the court did not mean to decide 


whether the power was derived from the clause in 
the Constitution or was the necessary consequence 
of the right to acquire. 
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“They do decide that the power in congress is | 
unquestionable, and in this we entirely concur, and 
nothing will be found in this opinion to the con- 
trary. The power stands firmly on the latter alter- 
native put by the court —that is, as ‘the inevitable 
consequence of the right to acquire territory’”’ 
(19 How. 443). 

Judge Curtis justly observes that this admission 
concedes the power, but questions its source —a 
point of no importance (p. 623). 

The proposition that the constitutional provision 
did not embrace after acquired territory was success- 
fully refuted by Judge Curtis in his dissenting 
opinion (p. 608 et seg). His opinion has since been 
followed, and is now settled law. Thus in National 
Bank v. County of Yankton (101 U. S. 132), it is 
said: 

“It is certainly now too late to doubt the power | 
of congress to govern the territories.” 

It may be added that the decision in the Dred 
Scott case turned upon a point of pleading. Every- 
thing else was obiter. The case is quite obsolete | 
(Hare’s Am. Const. Law, p. 1146). 

In the later case of Mormon Church v. United 
States (136 U, S. 1), we find (at p. 42) in the) 
opinion of the court this sweeping language: 

“The power of congress over the territories of | 
the United States is general and plenary, arising | 
from and inciflental to the right to acquire the ter- 
ritory itself, and from the power given by the Con- 
stitution to make all needful rules and regulations 
respecting the territory or other property belong- 
ing to the United States. It would be absurd to 
hold that the United States has power to acquire 
territory, and no power to govern it when acquired. 
The power to acquire territory, other than the ter- 
ritory northwest of the Ohio river (which be- 
longed to the United States at the adoption of the 
Constitution), is derived from the treaty-making 
power and the power to declare and carry on war. | 
The incidents of these powers are those of national | 
sovereignty, and belong to all independent gov- 
ernments.” 


The views above expressed are further supported 
by the very able opinion of Judge Townsend in the 
recent case of Goetze v. United States. The plaint- 
iff appealed from an assessment of duties on mer- | 
chandise from Porto Rico, and the case presented 
the question of the political relation of that island 
to the United States. 

Generally speaking, it may be said that there is 
practically no absolute unlimited power of legisla- | 
tion under our own form of government, or that of | 
any other civilized State. Limitation will be found 
somewhere, according to the genius of the particular | 
institutions. The limitations imposed by  our| 
system of government are thus defined by Judge | 
Curtis in the Dred Scott case (p. 614): 


“Tf, then, this clause does contain a power to 


legislate respecting the territory, what are the limits | 
of that power?” 


‘right of the new government. 


“To this I answer, that, in common with all the 
other legislative powers of congress, it finds limits 
in the express prohibitions on congress not to do 
certain things; that in the exercise of the legislative 
power congress cannot pass an ex post facto law, 
or bill of attainder; and so in respect to each of the 
other prohibitions contained in the Constitution.’ 

We have, then, by a safe road, guided by the deci- 
sions of the Supreme Court, reached the next con- 


| clusion, namely: That the power of congress to 


legislate for territories is unrestricted by the Con- 
stitution, except to the extent stated by Judge 
Curtis, and that it is, in effect, plenary. 

The cession by Spain of her possessions was an 
act sanctioned by the law of nations, and approved 
by political science and ethics. The United States, 


| therefore, succeeded to the sovereignty of Spain by 


a title, the validity of which is not questionable on 
any ground. It was plainly the legal duty of the 
inhabitants of the ceded territory to recognize the 


| change of sovereignty and give loyal allegiance to 


the new government. To demand this was the legal 
To deny it any- 
where was a violation of law and duty, justly pun- 
ishable by the amount and kind of coercion neces- 
sary to compel obedience. Sovereignty the inhabi- 
tants of the ceded territory did not possess; that 
was, so to speak, the property of Spain, to dispose 
of to whom she liked. The transfer of sovereignty, 
therefore, took away no existing right of the 
people. 

It is not difficult to imagine a case in which a 
change from one sovereignty to another might be 
harmful to the inhabitants. So prejudicial, indeed, 
as to justify, in the forum of political ethics, revolu- 
tion. But law stops at the threshold of revolu- 
tion, and force takes its place. Forcible resistance 
to a lawful government must justify itself. It must 
find its warrant in oppression. It is needless to say 
that the insurrection in the Philippines cannot be 
defended on that ground; nor because the inhabi- 
tants were better off under Spanish rule. To those 


| who, leaving the safe ground of legal principles, 


are led by sentiment to a different conclusion, may 
be recommended a study of Woolsey’s Political 
Science. Among other things, the author says: 

“ Granting that a revolution may be righteous in 
itself, it still remains to be decided on practical 
grounds whether it ought to be attempted. Theory 


| can only establish the doctrine that such a change 


may not be morally wrong. There is a long way 
between that premise and the conclusion that in a 
particular case it is right and wise” (Vol. 1, p. 405). 


The soundness of the ethical views of that emi- 
nent writer no one will dispute. 

This paper has to do with questions of law only. 
It is not the object to discuss questions of public 
policy or political ethics. So far as constitutional 


law or international law is concerned, the conduct 
of our government in respect to the possessions 
' ceded by Spain has been entirely correct. 


There 
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revolution by a civilized and oppressed people. 
WiLiiam W. McFartanp. 
New York, August, 1900. 
——_4———_ 


ACTION FOR PERSONAL INJURY — COM- 
PLAINT PROPERLY DISMISSED. 
DEFENDANT Not UNDER OBLIGATION TO EXERCISE 
CARE FOR PLAINTIFF'S 

GUILTY OF CONTRIBUTORY NEGLIGENCE. 
New YorkK SupREME Court, APPELLATE DivIsION, 
First DEPARTMENT. 
July, 1900. 
Present — Hons. CHarLtes H. Van Brunt, P. J.; 
Morcan J. O’Brien, Georce L. INGRAHAM, 


CHESTER B. McLauGHLIn and Epwarp W. Hatcu, | 
| defendant the obligation of observing care in any 


| degree for the protection of the plaintiff. The only 
CuarRLes A. LAGERMAN, Appellant, v. NEw York | 


JJ. 


CENTRAL AND Hupson’_ RIVER 


Respondent. 


RAILROAD, 


Appeal from judgment dismissing the complaint 
entered after a trial at Trial Term. 


Herbert H. Gibbs for appellant; Charles C. Pauld- 
ing for respondent. 


Hatcu, J.— The facts out of which liability is | 
claimed to arise in this case are, in brief, these: | 


The plaintiff had gone to the Hudson river, oppo- 
site One Hundred and Twelfth street, in the city 
of New York, for the purpose of fishing. At this 


point is located a track of the defendant’s railroad | 


within four feet of the retaining wall next to the 
river. Upon this track stood a long line of freight 


cars. This track, at this point, is connected with | 
the main track of the defendant’s railroad by a) 


switch track, upon which at the time of the happen- 
ing of the accident, which is the subject of the 
action, stood a flat car. The retaining wall at the 
place where the plaintiff was fishing was somewhat 
crumbled and fallen away, making it difficult to 
walk upon it, but it does not appear but that it 


offered sufficient convenience and security as a) 


place from which to fish. It is admitted that if the 
plaintiff remained at this point, he was in a place 
of safety, so far as any injury could be inflicted 
upon him by any movement of the defendant’s cars. 
He did not, however, remain in this place, but, 
throwing his line into the river and resting his pole 
upon a basket, which he had, he proceeded a dis- 
tance of from four to ten feet to a point immedi- 
ately in the rear of the flat car which stood upon 


the switch track. Just what the purpose was that | 


prompted the plaintiff to go to this particular place 


has been nothing to justify the revolt of the band | 
of adventurers constituting a mere fringe of the | 
population of the Philippines. That rising is to be | 
likened to one of our Indian outbreaks; not to a| dces not appear to have been necessary for his 


| safety, had he remained at the place where he 


SAFETY — PLAINTIFF | 





does not clearly appear. He states that he left his 
fishing place to make an observation to see if the 
cars were to be moved. Such observation, however, 


deposited his pole. While standing upon the switch 
track, the flat car was suddenly moved by the force 


| of the cars which had been run against it, and, com- 


ing in contact with the person of the plaintiff, it 
inflicted the injuries for which a recovery in’ dam- 
ages is sought. 

We are unable to see any basis in these facts to 
support a recovery. The most that can be said is 
that the plaintiff was at this particular place by the 


| sufferance of the defendant. It does not appear that 


he had any license to be on the defendant’s premises 
at this point, and his act in going there did not 
raise any presumption of right by license. If he 


| was not, therefore, a trespasser, he could claim no 


higher right than that of being there by sufferance; 
he was not invited, but only permitted to be at that 
point. And this condition did not impose upon the 


obligation resting upon the defendant was not to 
inflict wanton and wilful injury, and this was the 
highest measure of duty which the plaintiff could 
exact (Victory v. Baker, 67 N. Y. 366; Downes v. 
| Elmira Bridge Co., 41 N. Y. 339). 

There is no evidence showing that the defendant 
was guilty of a wanton or wilful act which occa- 
sioned injury to the plaintiff. It was exercising 
the legal right to move its cars, and, so far as is 
disclosed by the evidence, had no reason to expect 
the plaintiff at the place where he received the in- 
jury; and, not owing him any duty of care in any 
degree, it was not guilty of any act of negligence in 
what it did. 

Assuming that the defendant owed the plaintiff 
the duty of some care, as is the contention of the 
plaintiff, he is not aided, as it clearly appears that 
the negligence of the latter contributed to the in- 
jury. When he left the place at which he was fish- 
ing, if he went for the purpose of making an ob- 
servation, he could have crossed all of the tracks 
and made such observation from a perfectly safe 
place. This, however, he did not choose to do, for 
he took a position between the rails of the switch 
track immediately in rear of the flat car, which, if 
moved, would come in contact with his person. 
The only excuse that he made for being in this 
position is that he wanted to see if the cars were 
about to be moved. This surely indicates that he 
was apprehensive upon this subject; and, being so 
apprehensive, the exercise of care required that he 
make his observation from a place of safety, which 
he might have done, and not from the dangerous 
place between the rails of the track. Such position 
was clearly one of danger, and he was apprehensive 
of it. It was, therefore, an act of negligence upon 
his part contributing immediately to the injury 





142 THE ALBANY 


LAW JOURNAL. 








which he received. In view of those facts, the 
plaintiff is not entitled to recover. The judgment 
should therefore be affirmed, with costs. 
All concur. 
~—-— — --- 


Correspondence. 


ConsTITUTIONAL LAw — GRATUITIES — SALARY OF 
DECEASED OFFICER. 


To the Editor of the ALBany Law JourNAL: 


The recent decision of the Supreme Judicial Court 
of Massachusetts im re opinion of the justices (56 
N. East. Repr. 675), is both novel and of general 
interest. 

By order of the State senate, the opinion of the 
justices was required upon the following questions 
of law: 

(1.) Has the general court the right to appropriate 
money to pay to the widow, heirs or legal representa- 
tives of a person who died while holding an office, the 


salary of which is payable from the treasury of the 
commonwealth, or from the treasury of a county, city 


or town, the salary, for any period of time after such | 


decease, to which such person would have been enti- 
tled if living and continuing to hold such office? 

(2.) Has the general court the right to authorize a 
county, city or town to appropriate money to pay to 
the widow, heirs or legal representatives of a person 


who died while holding an office, the salary of which | 


is payable from the treasury of such county, city or | eft 


! when the Constitution had come into force (Booth v. 


town, the salary, for any period of time after such 
decease, to which such person would have been enti- 
tled if living and continuing to hold such office? 

In answering both questions in the affirmative, the 
court, after stating their understanding of the ques- 
tions, “to refer to payments which technically are 


pure gratuities,” from money “ raised by taxation in | 


the ordinary way,” say: 

In general, the power to pay gratuities to individu- 
als is denied to the legislature by the Constitution. 
Ordinarily, a gift of money to an individual would be 
an appropriation of public funds to private uses, which 
could not be justified by law (Mead v. Inhabitants of 
Acton, 139 Mass. 341; Lowell v. Boston, 111 Mass. 451; 
Freeland v. Hastings, 10 Allen, 570; Loan Ass'n v. 
Topeka, 20 Wall. 655; Parkersburg v. Brown, 106 U. S. 
487, 500, 501; Cole v. La Grange, 113 U. S. 1, and cases 
cited there and in Kingman vy. City of Brockton, 153 
Mass. 255, 259; Cooley, Const. Lim. [6th ed.] 601, 602). 
We deem this proposition so plain that we do not 
delay to enforce it, but it is not a proposition which 
disposes of the questions before us; for it is hardly 
less clear that, when a public purpose can be carried 
out or helped by spending public money, the power 
of the legislature is not curtailed or destroyed by the 
fact that the money is paid to private persons who 
had no previous claim to it of any kind. 

We need not illustrate by cases where the payment 
is made on the footing that there would have been 
an obligation had not one party been the sovereign 
power, and where the public advantage is in the mani- 
festation that the sovereign power is just. We will 
take a case which is in the strictest sense a gift. A 
conspicuous example which occurs to every one is the 
granting of military pensions after a war. The sol- 
diers have been paid all to which they are entitled, yet 
the State may grant them a partial or total support 
for disabilities contracted in service. Such a gift may 
be intended primarily for an object which is no more 





private than is a memorial hall (Kingman v. City of 
Brockton, 153 Mass. 205, 256). lt may be meant to 
bring home to all minds by visible facts that now, as 
of old, the courage of the battlefield is honored, and 
that, if a man will risk his life for his country, his 
country afterwards will not necessarily hold him to 
the letter of his generous bond, and deem him fully 
paid at $13 a month. 

in the language of the Supreme Court of the United 
States, the ‘“‘ power to grant pensions is not contro- 
verted, nor can it well be, as it was exercised by the 
States and by the continental congress during the war 
of the revolution; and the exercise of the power is 
coeval with the organization of the government under 
the present Constitution, and has been continued with- 
out interruption or question to the present time” 
(U. S. v. Hall, 98 U. S. 343, 3446. See Frisbie v. U. 5&., 
157 U. S. 16, 166; Kellogg v. Waite, 12 Allen, 529, 530). 

if the power of congress is unquestioned, that of 
the State legislatures under their broader authority 
is still less questionable, subject to some inquiry as to 


| what would be legitimate occasions for exercising it, 


for which we need not stop. On January 16, 178:, it 
was resolved, that there be allowed and paid to the 
non-commissioned officers and soldiers “*“‘who were 
engaged to serve during the war on or before the 
second day of December last, the sum of twenty-four 


| dollars in silver or gold equivalent thereto as a gratu- 


ity, * * * as a testimony of the sense this com- 
monwealth entertains of their faithful services” 
(Resolves, 1780, Jan. Sess. c. 9. See Id. cc. 39, 24v). 
There were many special resolves of the same kind. 
So far as we have seen expressions of opinion by the 
courts of other States, they agree with what we have 
quoted from the Supreme Court of the United States, 
and with what is to be inferred from the practice of 
own legislature within four months of the time 


Town of Woodbury, 32 Conn. 118, 128; Speer v. School 
Directors, W Pa. St. 150, 162; Durach’s Appeal, 62 Pa. 
St. 491, 494; Brodhead v. City of Milwaukee, 19 Wis. 
624, 652. See, also, Cooley, Tax’n [2d ed.] 111; 1 Hare, 
Const. Law, 387). 

If further justification for the power to grant mili- 
tary pensions be needed, article 6 of the Bill of Rights 
recognizes that advantages distinct from those of the 
community may be conferred upon the consideration 
of services rendered to the public. And, although in 
Brown v. Russell (166 Mass. 14, 22, 23), it was inti- 
mated as the prevailing view of the court that, so 
far as these words were applicable to the filling of 
public offices, they must be taken to refer to services 
to be rendered, that conclusion was drawn from the 
dependence of the advantages upon the office, not 
from a general construction of the words. That the 
words include past as well as future services is shown 
by the authorities and facts to which we have re- 
ferred, and perhaps is indicated by the mention of 
rewards and immunities in chapter 5, section 2 of the 
second part of the Constitution. 

The power to give rewards after the event for con- 
spicuous public service, if it exists at all, cannot be 
limited to military service. If a man has deserved 
greatly of the commonwealth by civil services, the 
public advantage of recognizing his merit may stand 
on ground as strong as that for rewarding a general. 
We cannot foresee the possibilities of genius or dis- 
tinguished worth, and settle in advance the tariff at 
which its action shall be paid. 

It will be plain from what we have said that, in 
our opinion, the public welfare alone must be the 
ground, as it is the only legal justification, for this 
kind of payment. And it follows that our answer to 
the first of the two questions before us is that the 
general court has the right to appropriate money for 
the purposes supposed in a case where it fairly can 
be thought that the public good will be served by 
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the grant of such an unstipulated reward, but that it 


has not that right where the only public advantage 
is such as may be incident and collateral to the relief 
of a private citizen. To a great extent the distinction 
must be left to the conscience of the legislature. 
Whether a judicial remedy could be found if a clear 
case should arise of an unconstitutional appropriation, 
it happily is unnecessary to inquire. 

We make no different answer to the second ques- 
tion, and have not found it necessary to consider 
distinctions between what the legislature can do, as 
representing the sovereign power, and what it can 
authorize counties, cities or towns to do. 


The nearest decision in this State on the point, 
though clearly distinguishable from the Massa- 
chusetts case, is People ex rel. Burnett v. Jackson 
(85 N. Y. 541). In that case, the husband of the 
relator, who had been a teacher in the College of 
the City of New York, died in April, 1879, and the 
trustees of the college adopted a resolution direct- 
ing that his salary be paid to the relator, his widow, 
or his legal representatives, up to the 1st of Sep- 
tember, 1879. 

The auditor of the finance department of the city 
refused to allow the account presented in accord- 
ance with the resolution, “upon the ground that 
it was q claim for a gift or gratuity from the public 
treasury and not a legal claim against the city,” and 
the comptroller declined to draw a warrant for its 
payment. 

The Special Term denied an application for a 
mandamus to compel payment. The General Term 
(23 Hun, 568) reversed the order of the Special 
Term, upon the ground that the trustees’ dispo- 
sition of the fund in the city treasury which was 
raised and set apart for the use of the college was 
not subject to the review or control of the auditor 
or comptroller. In concluding the opinion, the 
court said: 

It is not necessary for us to determine, therefore, 
whether the trustees of the college and the board of 
education had power to allow to the widow of the 
deceased teacher the salary that would have accrued 
to him for the current year of the school. In their 
discretion, it was thought to be a wise and prudent 
disposition of the fund, under the peculiar circum- 
stances of the case, in view of his long and faithful 
services, and the probability that his death had been 
hastened by his devotion to the duties of his employ- 
ment. The legislature has seen fit to make them the 
depositaries of that discretion, and, if, in their judg- 
ment, the interests of public education. would be 
advanced and encouraged by such an allowance, we 
have no desire or disposition to condemn or criticize it. 

The Court of Appeals, on reversal, held that the 
trustees had exceeded their authority in allowing 
the claim and that it was the duty of the auditing 
officers to reject it. On the point as to the power 
of the trustees, which the court at General Term 
did not deem it necessary to determine, the court 
said: 


If the trustees were authorized to allow to the 
widow or representative of the deceased teacher for 
services which he had not rendered, there would be 
no limit to their power in this respect. They might 
make donations, gifts or gratuities to any or all their 
teachers and professors or even for improper pur- 


poses without limit, restriction or restraint (See also 
Bush v. Board of Supervisors, 159 N. Y. 212). 

The writer of the opinion in the Massachusetts 
case would have made a good general; for besides 
the reference to “ pensions for military service,” it 
will be noticed that the “ line of retreat” is carefully 
guarded. 

The court indicates a disposition to guide the 
“conscience of the legislature” in such cases; but 
we opine that no legislature will call to its aid a 
“Sherlock Holmes” in seeking out objects of 
“genius or distinguished worth” for legislative 
bounty. 

The decision will be watched with interest, in its 
application to the actual cases, which presumably 
are to come. 

Avpany, N. Y., August, 1900. 


Joun T. Cook. 


Legal Laughs. 





A Spanish magistrate, shocked by the extent of 
the food adulteration, issued a proclamation, aflame 
with righteous wrath, that “all wines, groceries and 
provisions, which, upon analysis, are proved to be 
injurious to health, will be confiscated forthwith, and 
distributed to the different charitable institutions.”— 
Woman’s Journal. 


One of the best stories told by Mr. Beck at the 
recent banquet to the bench and bar of America in 
the Middle Temple Hall, has only just found its 
way into print. An American judge insisted upon 
trying a case on Good Friday. One of the counsel 
reminded him that it was a legal holiday, and that 
Pontius Pilate was the only judge who was ever 
known to hold a court on that day. ‘ You com- 
pare me with Pontius Pilate?” exclaimed the angry 
judge. ‘“ You are guilty, sir, of gross contempt of 
court.” “Inasmuch as this court is not in session,” 
replied the advocate, “I cannot be guilty of treating 
it with contempt.” “Let me tell you, sir,” said 
the judge in a crescendo of passion, “that for the 
purpose of being treated with contempt, this court’ 
is always in session.”— Law Journal (London). 


Mr. Justice Day, who has been traveling the 
Oxford Circuit since his recent marriage, has been 
accompanied all round the circuit by Lady Day, 
who has occupied a seat by his side in nearly 
every court in which he has presided. Lord Ellen- 
borough is the only occupant of the bench who is 
known, says the Globe, to have objected to taking 
his wife with him on circuit. When he consented 
to Lady Ellenborough sharing his circuit carriage, 
he made it a condition that she should not incumber 
the vehicle with bandboxes. During the first day’s 
journey his lordship, while stretching his legs, 
struck his foot against a bandbox under the seat. 
He at once hurled it out of the window, and, when 
the coachman stopped the carriage, called out furi- 
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ously, “Drive on!” Arrived at the first assize | 
town, Lord Ellenborough proceeded to array him- | 
self in his judicial robes. “ Where’s my wig?” he | 
asked. The attendant looked solemn. “ Where's 


my wig?” angrily demanded the impatient judge. | 
““ My lord,” replied the attendant, “it was thrown | 
out of the carriage window.” 


—_+—_——_ 
English Hotes. 


Slowly but surely the use of parchment for legal 
documents is diminishing. Until 1875 this endur- 
able but rather inconvenient material, which is said | 
to have been invented by an ingenious monarch of , 
Asia Minor over 2,000 years ago, when his supply 
of papyrus from Egypt was cut off, was used for 
writs. Since the Judicature Act came into opera- 
tion its use has been discouraged in several other 
directions, and now Sir Francis Jeune has issued an 
order that paper is to supersede it in the probate 
registry. No longer when a will is proved will the 
copy produced have to be engrossed on parchment. 
The president of the probate, divorce and admiralty 
division has recognized that it will be more con- 
venient and economical if the copy of the will, 
with the probate piece, is written on paper. No 
testator need fear that the process of fulfilling his 
wishes will lose any degree of safety on account of 
this change. Those in whom the alteration does | 
create a misgiving may turn with interest to the 
famous dialogue between Hamlet and Horatio: 

Hamlet — Is not parchment made of sheep-skins? 

Horatio— Ay, my lord, and of calf-skins, too. | 

Hamlet — They are sheep and calves which seek | 
assurance in that.— Law Journal (London). 





A contributor to the London Law Times writes: | 
Major-General Gaselee, the British commander of | 
the Chinese expedition, comes, like Lord Chelms- | 
ford and Lord Methuen, of a legal stock. His | 
grandfather, Sir Stephen Gaselee, was a justice of | 
the Court of Common Pleas from 1824 till 1837, and | 
his father, Mr. Serjeant Gaselee, M. P., who became 
a serjeant-at-law in 1840, was at the time of his | 
death in 1886 the oldest surviving member of the | 
Order of the Coif. While the bar and the judiciary | 
have given sons to the army, the army has likewise | 
given sons to the bar and the judiciary. During the | 
present century no fewer than three holders of the | 
Great Seal of Ireland have been the sons of officers | 
jn the army—the Right Hon. Hugh Law, the) 
Right Hon. John Thomas Ball, and the Right Hon. 
Samuel Walker, the Irish chancellor in the late 
administration, who now fills the position of honor- 
ary lord justice of appeal in Ireland. 


On Monday a curious incident, and one without 
precedent, occurred at the house of lords, says the 
Law Times. Their lordships had met for the con- 
sideration of four appeals. One of these was that 
of the Duke of Bedford v. Ellis and Others, which 


| cellor. 
| judgments of Lord Morris and Lord Shand, who, 





faised questions as to the payment by standholders 


and the levying of tolls in Covent Garden. The 
lord chancellor having expressed his opinion, Lord 
Macnaghten delivered his judgment, which differed 
from that of Lord Halsbury. Lord Brampton, the 
only other noble lord present before whom the 
appeal had been argued, then read his, which con- 
curred in the result arrived at by the lord chan- 
Lord Macnaghten was about to read the 


he said, were unavoidably absent, when a discussion 
took place between the lord chancellor and Lord 


| Macnaghten, with the result that the former stated 


from the woolsack that the judgments delivered 
should be withdrawn, as the judgments of dissen- 
tient peers were, he thought, inadmissible. There 
being no power to give such a judgment by proxy, 
assuming that the judgments proposed to be read 
agreed with Lord Macnaghten’s view, they would 
override the decision of the majority of the lords 
present, and a question might arise as to its validity 
if judgment were entered accordingly. The motion 
that consideration in this matter should stand ad- 
journed till after the long vacation was therefore 
agreed to. 
— — ¢—__ 


Legal Rotes. 


One of the judges of a Philadelphia court re- 
cently took occasion, in dismissing a grand jury, 
to suggest the advisability of abolishing that insti- 
tution. He maintained that it was cumbersome, ex- 
pensive and adapted to facilitate the escape of 
criminals. Originally, he observed, it was of value 
to protect citizens against oppression by officers of 
government. Nowadays no such danger exists, and 
indictments may be prepared at once by the district 
attorney. This latter suggestion is enough to con- 
demn Judge Bregy’s proposal. We know what a 


| sink of corruption the office of the district attorney 


of any large city may become under our party sys- 
tem. We know how the office is administered in 
New York, and the people of Philadelphia have 
lately seen their “ Director of Public Safety” ac- 
cused of an attempt at blackmail. As for the es- 
cape of criminals from justice, matters are bad 
enough even with a grand jury to find indictments. 
If there were no grand jury in New York what with 
Tammany magistrates, a Tammany district attor- 
ney and a Tammany commissioner of jurors, there 
would be little hope of justice. Very few criminals 


| who had any political influence would then have 


any fear of Sing Sing, while the persecution of 
honest people would become a safe and lucrative 
occupation. The grand jury is, it is true, a cum- 
brous institution; but it is almost the only bul- 
wark of liberty which the ordinary citizen possesses. 
It may allow some criminals to escape punishment, 
but it causes some to suffer it who would other- 
wise escape, and it protects a good many innocent 
people from persecution— New York Evening 
Post. 
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